Republic of the Philippines
REGIGNAL TRIAL COURT

i

87 Juwticial Region
RBranci 41

) Gandara, Samar
ROCUIE ELIMSE, LUIS 1 PADUL, Spc. Civil Case No, 36
RENATO B. BASAL RUEL C. AYING.
CATALINA M. SAISES, and FVELYN For:
V. DOMINGC, on their owin anag
oy hehalt of all officials and MANDAMLL

emplovees of the PROWINCIAL
GOVERNMENT OF SAMAR,
Potitioners,

R L e 2 8 g

GOV MILAGROSAT. TAN
PROVINCE OF SAMAR
Respondents,

DECISIEON

Sutwmitted for decision s the petition for the xsuarce of writ of
mandamus against Gov. Milagrosa T. Tan, Province of Samar. directing
and commanding her to pay unto the herein petitioners, as weli as the
other provincial government officials and employees of Samar, the
PRODUCTIVITY ENHAMCEMENT INCENTIVE {PEl) provided and o
mandated 1y Ordianoe No, 12-28, Series of 2010,

Briefly, the petitionars mernely: Baogae L Limse, s 1 Paciul
Rerawo B. Basal, Ruel C. Aying, Catalipg M Saises, and Evelyn ¥V
Dorninga filed this petitian o thoi own and o behalt of alf officizis
and empioyecs of the Provinial Goverrmpent of Samar.  Tie sUbpect
matier of the case at bar s of common and geperal interest to the
alrost une thousand (1,000) employees of the Provincial Goverrment
of Samar, tus, so uUmeross that it s rmpracticable to join them alf o
piaintiffs, the herein Pettioners, being sufficient in number and
represemtative as to fully protect the interesis of Al concerned. are
sUing herein in a class suit, not only for thelr own, but aiso tor the
bernetit of their colleaguies in the service of the Province of Samar.

The petitr‘dners, further alleges the foi!owing grounds, to wit:

That. on January 7, 2010, the SANGGUNIANG PANILALAWIGAN
ol Samar enacted QORDINANCE RNO. 14-28, Seres of 2010
appropriating the amount of Php25 miltllon for the payment of the
grant of the Productivity Enhancerent Inceitive (PE for thwe Fisea!
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Year 2009 of all provincial government officials and employees of the
Pravince of Samar, at Phr5 000.00 each, pursuant to DBM Budget
Circudar Na, 2009-5, dated December 15, 2009,

The subject ORDINANMCE NO. 12-28, Series of 2010 was deemed
APPROVED pursuant to the provisions of Section 54{b} of RA 71690,
otherwise known as the Locat Government Code nf 1991 as certified
to by the Provincial Secretary. ME. ALFREDO € DELECTOR,
considerivgg  thal  the herein respoindent Honorable Governor
MILAGROSA T, TAM did not either veto it or returr it to the
Sangguniang  Paclalawigan  within fifteen (18] days from its
saibimission w her for ber approval.

" Attached hereto is copy of the subject ORDINANCE NO. 12.28,
Series of 2010, marked as Annex "A” and the Certification of Provinciai
Secretary Detector being sub-marked Annex “A-1", and copy of DBM
Budget Circular No. 2009-5, dated December 15, 2609 marked a3
Annex “B" with sub-markings, forming integral parts hereof;

That QRDINANCE NO. 12.28, Series of 2010 has not boen either
iepeaied or revoked by the Sangguniang Panlalawigan nor nullified
by any proper court or any government office ar agency, theroby its
vaiidity and effectivity for al! legal imtents and purposes are alwviously
boyord doubts:

That the corresponding funds reguired needed to impiemertt
ORDINANCE NO. 12-28, Sesies of 2010 is available 35 certificd to by
the Provincial Treasurer, Mr. BIFNVENIDO Z. SABENECIO, JR., in his
CERTIFICATION dated January 7. 2010, copy of which s hereto
attachoed a3 Annex "C” ad forming integral part hereof:

Again. the Provincial Treasurer lad directed. signed, and
approved, the corresponding vouchers and checks for the release of
funds from the LANDBANIK Catbalogan Branch for the payment of the
PRODUCTIVITY ENHANCEMENT INCENTIVE (PEl} of the provincial
officials and employees which vouchers and checks were in the names
of his Ueasury personnel ROSITA T. EREDIA. WENIFREDA A
ESTREMERA, and MARILYN E. UY: the facsimiles of these checic have
been fimpressed an the vouchers tiremselves, coples of which are
hereto attached as Annexcs ‘DY, "E" and “F", with their respective
sub-markings, forming integral parts hereof;

But when the vouthers and checlis adverted to above {Annexes
OO and TEY) were presented 1o herein respondent, GOV
MILAGROSA T. TAN, for her approval thereof so as to implement
ORDINANCE NO. 12-28, Series of 2010 and pay the PRODUCTIVITY
ENHANCEMENT INCENTIVE (PEI} to the petitioners’here and alf the
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c:-t?":er‘pmvirw il officials and employees of Samar, the said respondur
refused and failed to approve the said payment of the PRODUC TRATY
ENHANCEMENT INCENTIVE (PEI) by refusing and failling
sign/approve the subject vouchers and checks, notwithstanding thie
fact that the payment of the subject PEI benefits authorized unde: o
valid and effective ordinance and funds therefore arc availabic is hor
PUBLIC MINISTERIAL duty under the jaw;

Likewise, the respondent Provincial  Tressuie: flats alsw
unjustifiably failed o pay the PRODUCTRATY F PIHARNERAE MY
INCENTIVE {PEl}, to0 the petitioners angd tie othas  wroviocol
government officials and employees of Samar:

That  indubitably, the respondent herein gve ot wotdy
unlawtully neglected and failed the performancn of aets o EHatli v e
the law as among the ministesial duties of their offices, bue Uy i
capriciously and whimsically failed snd refused to pertoren yhe cobyest
ministerial duty:

Frig

That, as shown in the forequing, the petitioners a3 weii au 160
rest of the provincial government officials and eEpoyees ot Sy
have clear rights to receive the PRODUCTIVITY EMNMANCEMENT
INCENTIVE {PEl} benefits duly authorized under am et ei e A I T
binding Ordinance No. 12-28, Serics of 2010, Simiia geant of i
subject PEL benefits were already received by officialy and propioyess
of other local government units as carly as the fast week of Diecciabor,
2009, But ihe herein petitioners and their tolleagues o the
provincial government service of Samar have faifed, s 38 ot e
16 fail 10 receive these bepefits because of the LUREd R, rope
and whirsical retusal and denial by the herein FESDRGTILL T Gt moucy s
the Petitiopers have been persistently demanding, nach s
begging, for these benefits,

On account thereof, the petitioners have 1o wlie B L sauiady,
and adequate remedy 0 demand and roceive e PEL Aomett s o
right which must be enforced, but, the instant petition for maadarius.
otherwise, they would be perpetually denied and degrovea ot
subistantive rights and jeft without remedy of the faw duc tw e
unlawfui neglect and despotic refusal of the respordent to porfnrpes
an actwhich the law specifically enjoins as her duty.

On the availability and/or grarnt of the writ of mandarmus e el
prayed for, the Honorable Supreme Court has the follewing rulings. to
wit:

a.} "The policy of the Supreme Court is not to dery tie v it

1 the result would be 1o deprive a..gar_:m_p__f'_h;g




Decision-Spc. Proc. No. 36
Limse ct.al. vs. Gov. Tan .
August 3, 2010

"

substantive rights and leave him without remody.’
(Centenera vs. Yatco, 106 Phil. 1064, cited i REMETIA}
LAW COMPENDIUM of former Supreme Court Justive
Florenz Regaiado; underiiniing supolied),

b} "Mandamus can be availed of only by the party wiw
has direct legal interest in the right sought to bho
enfarce. However, if the question is one of public fegint
and the object of the mandamiis sil is to procurn Hac
performance of a public duty, it s sufficient ta show
that the petitioner is a citizen even  he has na spen!
interest in the result.” {Benitez vs. Paredes, ctal, 52 M.
113 Tahada, etal, vs. Tuvera, etal, GR. No. Gy 397 H
Aprit 24, 1985 cited in the same REMEDIAL LAW
COMPENDIUN mentioned above),

.} '‘Mandamus was availabie o compel 0t oy e
enactment e approval  of  the | necesiary
appropriations ordinance but also the COMMAspRoIiing
payraent of Municipal funds thewefore.” Loper Ir wr
Court of Appeals, 215 SCFRA 512 cited i RULLS OF
COURT ANNOTATLD by Ser AMeriagn  Dotorens
Sartiagor underiining suppiied),

d.) When & municipality fails without justifiable cause to
pay a final money judgment against it the clarmae
may avall of mandamus to compel the enactmet oo
approval of the necessary pppropristion srdisance =
the corresponding disbursement of murricizat funds
therefore.”  (Municipsiity of Makati ws. Cowurt of
Appeals, 190 SCRA 206 .cited in the sarme RULES O
COURT ANNOTATED by Sen Meram  Drforco:
Santiago, underlining supplicd)

That respondents’ urjustified, capricious, and winmsioa! ol
and denial to grant the PEl bencfits to herein petitioners cheliheratedy
done to catise undue damages, have constrained the lotier to Coiit a i
the legal services of their counsel to wham they pledge to pay -
acceptance fee POO 000.00.

The respondents thru counsed, Atty. Apastacio D Yong
Provincial Legal Officer, filed an Answer, dated May 12, 2010 whirh
states:

That respondeht Governur qualifiedly admits paragraph 1,234
and & the truth being that ~
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‘;i.}WhH@ it is true thet the Sangguniang Panlalawigan {SP for
brebity) enacted Ordinance No. 12-28, Series of 2610, it is
however equally true that such enactment s withowt force
and effect being viokative of Sec, 323 of RA. 7160, otherwise
knowrn as “The Local Government Code of 1991 as
fmplemented by Articie 415 of its Implementing Rules ard
Regufations; |

h.jHaving been enadted in violation of the above-menrtioned
provision ol faw, it is incensequential whether or not it is

prait to velto the same within the 15-day reglamertary period;

c.} The respondent Governor did not direct mor authorize the
Provincial Treasurers Office to process the release of the
funds or cause the preparation of the check intended for the
payment of the Productivity Enhancement incentive (PEl)
and if it was done by the Provincial Treasurer's Office it was
because of the mistaken belief that there was legai basis for
it

cd ) That faiture of the respondent Governor 0 sign o) approve
tie vash adeance voullmis zaod the checls was neither
capricious or whimsicea! but dictated by prudence and the
vy

Q¥ hile, 1 omay appenr that SP Ordinance No. 12-28, 5. of 2010
is valid, it is in reality otherwise because said ordinance is a
General Fund supplemental Budget, And as such it s not
duthorized as the Province of Samar [s operating under a re
enacted budget. There can be no Supplemental Budget that
can be epacted without the reguiar Annual Budgel. The
provision of the law is clear — o ordinance authorzing
Sigolemerntal appropiiation shall be passed in place of
ansal 3opropHI oM,

That paragraph 5 and the remalning allegations in the petition
are specifically deried for lack of nfoermation or knowledge 1o form a
belief as to the truth thereof

That, as SPECIAL AND AFFIRMATIVE DEFENSE, aflcges that -

a.] The propriety and legality of SP Ordinance No. 12-28
was already passed vpon by the Department of Budget
and Management on February 4, 2010 when the
General Fund Supplemertal Budget which embodied
SP Ordinance No. 12-28 was submitted to DBM for
review. And the ruling of the DBM states in part -
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‘ 1t is clear from the above provisions

{réfemng to Sec. 323 of the Local Gavernment
Cade and Art. 415 (a) par. 4 of its IRR) that
tHere carn be no Supplemental Budget that can
bé enacted without the regular Annual
Eudgct The faw provides thet there can be no
SUpplemental Budget in place of the Annual
RBudet.”

b.)As & result of the faregoing riding of the DBM, SP
Crdinance No. 12-28, s. 2010 was returned without
action. Attached is a certified copy of the review letter
of the DBM dated February 4, 2010 consisting of three
(3} pages, marked as ANNEX 1;

C.} An ir’waiid ardinance cannot serve as a basis to compe!
the respoident Governor to sigi/approve the vouchers
and checks for the payment of the Productivity
Enhancement Incentive (PEI;

d.) The act of approving @ voucher involves the exercise of
discretion and judgmeint. As such it cannot be
compelied by mandarmus as mandamus does not fie to
compet an act which is not ministerial particularly and
speciailly in this case where there is serious doubt as to
the legality of the subject ordinance.,

On Aprit 29 2010, the preliminary hearing of the instant
petitian was held in the presence of the potitioners and their counsel,
Atty. Clemente O Rosales.  The respondent Gov. Tan sent his
Provincial Legai Officer, Atty. Anastacio [ Yong, who complained
that the Governor was not properly furnished a copy of the petition
pecause a certain Ms. Christine Caidic Is nefther connected with the
Office of the Governor nor authorized to receive papers ar court
processes i behalf of the Governor,

The Cotirt ordered that a copy of the petition shall be furnished
in open court, to Atty. Yong being the Legal Representative of the
Governor, to which the petitioners complied and subsequently the
Governor was given an additional period of f;fteen {15) days fram
receipt of the: petrtmn to file her answer.

On June 7, 2010, Atty. Rosales filed & Motion for Summary
Judgment. He said that by expressly admitting, though with a
quaiitication, the averments set forth in paragraphs 1 to 5 of the
petition, inclusive, respondent Milagrasa T. Tan ciearly concedes the

milieu of material facts constituting petitioners’ cause of action for
mandamus.
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Her dernal of the olier avermamts of said petition, based simply
on alleged lachk of knowtedye or information as to their truth, is sham,
contrived and frivolous. It bas to be noted that the allegations <o
denied, specifically those in paragraphs &, 6 and 7, merely recount
the administiintive routine observed in the preparation/processing of
the vouchersiand checks therein cited. Said procedure is peculiarly
within respondent’s knowledge OR within ber means of krowing
thitngs ai e Provindial Caplici. A the Provincial Clhiel Executive,
respondent Could fave just edsity called up the Provinsial Treasurer,
tha party conterned, o alfisn or disclalim the routine ever took place.
In manutacturers Bank & Trust Co. ve. Diversified Inclustries, ing, 173
SCRA 35V, the Supreme Cowd faced witlh & sitnifar deniai now
obtaining in this case, ruled that the factual averments supposed to be
cieniedd are dedinaed eudiniihed, e dthed ety general i Caractes
sham and preteneied.

The speciai affirmative defense set up in the answer raises a
purely legai issue, Cottrary wo respondents claim, Ordinance No. 12-
28, Series of 2010 is not covered by the prohibition under Section 323
of the Local Gaverrmnent Code of 1991,

Atty. Yong, filed an Oppositon, alleging that summary
JUAdYMENT i3 (0t Broper wikre ol ol the saatedial allegations in the
petition are adrmitted in the Arswer.  He further afleqed that the
emtitiemment of the petitionsrs (o the relief prayed far is being
contested due 1o the doubtiul legaiity of Ordinance No. 12.78 s
2010, Theseis thus a genting ssue thiat has Lo be litigated.

Oy duner P2, 2010, scheduled oral argumernts, both parties, thru
thelr couisels, reguesied that they be given a period of fifteen {15)
days to thereafter, fie their respective Memorandurm and finaily the
case shail be subenitted for resolution.

Clearly. the only issue left to the Court to resolve is the legality
of Ordinance No. 12-28, Series of 2010, which serves as the legai asis
of the clawn, and the r«:—'e.spcﬁcl.-ents' disaggreed and cited reasons and
Jurisprudeirce to support thelr aliegations.

G the basis of the above-disquisition, this Court tinally
conciuded that Ordinance No, 12-26, Series of 2010 duly enacted by
the Sangguniang Paniadawigan of Samar an January 7, 2010 is valid
and the relief for ithe payment of Twenty Five Thousand Pesos
(P25, 000.00) bonuses for each of the petitioners and other employees
of the Provirnce of Samar is in order, based on the following reasois,
to wit
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i. That there was a Certification marked as Annex “A-1",
sigived by Mr. Alfrede C. Delector, certifying that the
sarid ordinance was deemed approved considering that
the herein respondent, Gov. Tan did not either veto it
or return it to the Sangguniang Panialawigan within
fifteen {15) days fram its submission to her for
approval;

2. That there was a Certification of the availability of
funds signed by Mr. Bienvenido 2. Ssbenecio, Ji.
Provincial Treasurer, marked as Annex “C"™:

3. That the said Ordinance was enacted pursuant to DBM
Budget Circular No. 200%-5, dated December 15, 2009;

4. That the argurents of the respondent stating that the
Province is operating under re-enacted budget and that
the impugned ordinance is doubtful and that there can
e npo supplemental budget that can be enacted
without the requilar annual budget is misplaced
because the impugned ordinance is not imended or
was ot pass in place of an annual appropriation.

Clearly, the enactment of the said ordinance is a campliance of
an already established public pelicy to pay government employees
their Productivity Enhancement Incentive [PEl), otherwise known as
‘banus’. So, therefore, borrowing the language of Atty. Yong that the
said ordinance is doubitfui, the Court, resoive to construe and, thus,
construed the doubt in favor of upholding the generally accepted
public policy. The relief prayed for by the petitioners becomes alreacdly
a matter of right and, therefore, the payment by the Provincial
Government becomes already a duty. or ministerial, otherwise, any
drjustifiable condition ar circumvention of the law will tantamount to
a capricious, and whimsical refusal and denial to grant the PEI
benelits to the herein petitioners. Wittingly or anwittingly, they will
eventually suffer undue damages. Apparentiy, there is no available
remedy for the petitioners except the cause of action to pray for the
Issuance of a writ of mandamus in order that the respondent
Governar shall be obligated, directed or commanded to comply with
her duty as required by law. _ .

WHEREFORE, premises considered, this Court finds the prayer
of the petitioners to be in order and, thus, ordered the issuance of 3
writ of mandamus, directing and commanding the herein respondent
Gov. Milagrosa T. Tan, Province of Samar, forthwith, to immediately 3}
o pay unto the herein petitioners as weil as the other provincial
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goveroment officials  aret employees of Samar the Productivity
Enhancemcnt focetive (PEL] provided arnd/or marndated in Ordinance
MNo. 12-28 Serics of 2010 and D] ta pay the netitioners the amount of
Sixty Thousand Pesos {P6G, 00000 as attorney’s fees: pius the cost of
SLit,

SO ORDERED.

INCHAMEER, Gardara Samar August 32010,

\ (/,’ ‘—l‘:—;) i
\ﬁ%ﬁg USMAN

Judae



